Supply chain due diligence:
China’s role in the
international debate and
setting of standards

The debate on mandatory human rights sup-
ply chain due diligence is gaining momentum.
Legal regulations are discussed extensively
both at the international level as well as in
Germany. In this debate, one country in par-
ticular is getting attention: China. According
to some industry associations and sympha-
tizing politicians, if Germany or the EU were
to introduce a mandatory supply chain due
diligence law, the ‘level-playing field’ would
be lost. Chinese companies would be placed
in an even more competitive position. But the
concepts of supply chain due diligence and
corporate social responsibility are being dis-
cussed in the People’s Republic as well. With
a special focus on the mining sector, this fact
sheet presents some of the cornerstones of
these debates and develops proposals for a
proactive cooperation policy.

The UN Guiding Principles on Business and
Human Rights' (2011) have not been imple-
mented adequately in Germany. The German
government’s National Action Plan (NAP) on
Business and Human Rights (2016) merely for-
mulates the expectation that companies will
set up processes in order to fulfil their human
rights due diligence obligations. Implementa-
tion, however, remains voluntary.? The results
of the NAP thus have been poor. A survey by
the German government, sent to 3,000 com-
panies with more than 500 employees, re-
cently inquired about the implementation
of processes to fulfil human rights due dili-
gence. Not even one-sixth of the companies
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responded. Only 20 percent met the desired
social and environmental standards.®* The Ini-
tiative Lieferkettengesetz (“initiative for a sup-
ply chain law”), a broad civil society alliance of
over 80 organizations, therefore calls on the
federal government to “immediately initiate
a legislative procedure for a supply chain due
diligence law.”* This law remains contested.
Its advocates are met with various claims by
their political opponents. If companies in Ger-
many had to fulfill human rights due diligence
along their entire supply chain, this would be
a “competitive disadvantage compared to
companies from other countries.”> When this
claim is made, one country is often and explic-
itly mentioned: China.

The claim goes that profit-seeking Chinese
have no understanding of and for human
rights and environmental protection. Some
go even further, asserting that German com-
panies would withdraw from conflictive and
politically instable states in the Global South
if they were subject to high supply chain due
diligence requirements. Chinese companies
with even lower standards would then take
their place. There is no doubt that the business
activities of Chinese companies have often led
to serious human rights violations and envi-
ronmental pollution. However, in this line of
discourse, all Chinese companies are lumped
together, one standing for all. The stereotype
of the profit-seeking, human rights-violating
Chinese recalls the colonial image of the “yel-
low peril”. Moreover, debates and activities
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Photo: PowerShift e.V.

regarding corporate social responsibility and
human rights supply chain due diligence con-
ducted by Chinese companies, industry asso-
ciations, the government, non-governmental
organisations or other stakeholders within
China are largely ignored.

Corporate social responsibility:
A concept known in China

For more than a decade, China has been in-
creasingly involved in activities related to
Corporate Social Responsibility (CSR). Hol-
ding patriotic undertones, CSR has also been
propagated as “responsibility towards one’s
own country”. With regard to environmental
protection in particular, calls for companies to
be “more responsible” have been somewhat
successful. The widespread and public out-
rage among the Chinese population over pol-
luted air and waters has played a major role in
this. The environment has been increasingly
considered a “non-sensitive” topic. Xi Jinping,
President since 2013, significantly expanded
the competencies, financial and human re-
sources of the Ministry of Environment. In-
spectors are now sent to factories much more
frequently to check compliance with environ-
mental protection standards. And whereas
in the past only economic performance was
used to evaluate and reward the work of lo-
cal governors, ecological criteria now also ap-
ply. In the Five-Year Plans, climate policy has
a firm place. Numerous new environmental
and climate protection laws in the country, as
well as a stronger presence at international
climate negotiations and debates on Green
Finance, are evidence of a new prioritisation
of this issue by the Chinese government.® Ac-
cordingly, climate and environmental aspects

have also become central issues within CSR
as well as financing on the capital markets.

In addition, environmental and climate da-
mage is seen as easily quantifiable - much
easier so than labour, social and human
rights problems. “At this point in time, let’s
first talk about the environment,” indus-
try representatives and officials often reply
when non-governmental organisations want
to put other issues on the agenda.” Some
issues are easier to discuss under different
terminology — for example, it is easier to talk
about “occupational health and safety” rather
than “workers’ rights”.2 However, at least on
paper — for example in CSR legislation, guide-
lines and company reports — some of these
issues nonetheless get raised. In 2008, the
State-Owned Assets Supervision and Ad-
ministration Commission (SASAC) published
CSR guidelines for state-owned enterprises.®
Enterprises should assume responsibility for
all stakeholders and “harmonise” their activi-
ties with social and environmental develop-
ment. By 2012, more than 70 percent of the
100 largest Chinese companies had pub-
lished CSR reports.’® In Germany in 2019, a
total of 69 of the 100 largest companies pub-
lished an “independent sustainability report
or an integrated annual report.”"

However, the discussion is not limited to cor-
porate social responsibility at home. Know-
ledge of the concept of human rights supply
chain due diligence is slowly but gradually
spreading. In the summer of 2019, the Sustain-
able Supply Chain Manager of a major Chinese
smartphone manufacturer declared that he
was concerned with responsible raw material
procurement and wanted to follow the supply
chain of gold, cobalt, tantalum, tungsten and
tin, among others, all the way to their source
of extraction. Western regulations such as
the EU Conflict Minerals Regulation, which
comes into force in 2021, or Section 1502 of the
US Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (DFA)™?, which came into
force in 2012 and was suspended again under
President Trump, are well known to the rele-
vant actors in China. As major players in global
markets, Chinese companies follow develop-
ments in international legislation and industry
standards. Likewise, the Chinese government
is involved in international proceedings on this
issue.



Contrary to its poor reputation, the Chinese
government is closely monitoring the legal
development of human rights standards

for companies in other countries and at the
international level. Since 2015, an international
human rights treaty is being negotiated at the
United Nations. The treaty would create rules for
global corporate activities and provide better
legal protection for those affected by human
rights violations. This UN process on a “binding
treaty” was initiated by countries of the Global
South —above all Ecuador and South Africa.
The EU, Germany, the USA, Australia, Japan and
other industrialised countries do not, or only
with critical marks, take part in the negotia-
tions, which take place every year in October
in Geneva.” During the 5th round of negotia-
tions (14 to 18 October 2019), a Revised Draft of
the agreement was discussed. Among other
things, it calls for states to legally bind “their”
companies to human rights due diligence and
to sanction any violation of these obligations.
At the beginning of the negotiations, the EU
representative made a brief statement which
was less critical than in previous years, but
then did not further participate in the dis-
cussion of the content of the draft. Germany
once again participated only as an observer.

On the other hand, the representative of the
Chinese government actively participated

China’s role in the UN Treaty process

in the discussion of the content of the draft
agreement. He spoke on all days of the ne-
gotiations and made concrete proposals for
amendments to individual articles of the draft.
His main criticism was that the “right to devel-
opment”, in which transnational corporations
play an important role, must not be jeopardized
by disproportionate human rights provisions.
Furthermore, he said that, before creating new
obligations and mechanisms to prevent human
rights violations, it is necessary to look at already
existing regulations, for example in China.

Due to the increasing juridification of human
rights due diligence obligations in various
legal systems around the world, globally active
companies will be confronted with a multitude
of requirements. Some of the due diligence
laws already adopted at national level also
apply to foreign companies: The UK Modern
Slavery Act and the Dutch Child Labour Due
Diligence Law cover not only domestic but
also foreign companies.”* Many companies

are therefore already calling for a uniform
regulation at the international level.® This
increases the pressure on the international
community to agree to international human
rights standards for companies in the form of
a UN Treaty. In contrast to most of the indus-
trialized countries, China has recognized this
and is already actively shaping the process.

Industry associations develop
guidelines

Several industry associations have now de-
veloped their own sustainable and/or CSR
guidelines or have started to draft them.®
These include associations in the electronics
sector (China Electronics Standardization
Association, CESA),” in the construction and
infrastructure sector (China International Con-
tractors Association, CHINCA)® and in the tex-
tile sector (China National Textile and Apparel
Council; CNTAC).” For the government and
the industry associations, it is of importance
to develop own standards. “Our terms will al-
ways be different,” said a Chinese CSR con-
sultant in the summer of 2019: “They will be
our terms.” If Chinese actors are not involved
in the conception from the outset, standards
would simply be perceived as “foreign”. One
poignant example in this case: the Chinese
Due Diligence Guidelines for Reponsible Min-
eral Supply Chains, which where published by
the China Chamber of Commerce of Metals,
Minerals & Chemicals Importers & Exporters
(CCCMC) in 2015. The CCCMC, which is subor-
dinate to the Chinese Ministry of Commerce,
is a quasi-governmental organization to which
more than 6,000 mining companies belong.
The guidelines published by the CCCMC

have been developed in cooperation with
the OECD - of which China is not a member —
and are strongly based on the corresponding
OECD guidance.?® A year earlier, the CCCMC
had already published the Guidelines for So-
cial Responsibility in Outbound Mining Invest-
ment together with the German Corporation
for International Cooperation GmbH (G1Z).7

However, so far the development of own audit
systems, and in particular the attempts to
translate the respective guidelines into audit
projects, seems to be challenging. Their im-
plementation remains voluntary. At this point
it must be said that what applies to German
companies obviously also applies to Chinese
companies: Membership in industry initiatives
or non-financial reporting via a CSR report will
not lead to success. Only binding legal regu-
lation will have the necessary impact. As long
as this is not the case, German companies and
industry associations must not apply double
standards - i.e. claim that membership in vol-
untary initiatives is sufficient for them, but that
Chinese companies cannot be trusted when
publishing similar reports. The emergence of
the guidelines published by the CCCMC, as
well as guidelines in other sectors, are proof of
an emerging awareness of this topic. They are
important at the normative level. For example,
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the publication of the CCCMC guidelines has
helped to establish China as an actor shaping
the framework for responsible commodity
supply chains.??

Ways forward

In 2016, Amnesty International published a re-
port on human rights violations in cobalt mi-
ning in the Democratic Republic of Congo.??
The Chinese company Huayou Cobalt, which
trades directly in cobalt, was heavily criticized
for human rights violations in cobalt mining in
the Democratic Republic of Congo. Although
the report cannot be read in the People's Re-
public without encrypted internet access, va-
rious actors in China nonetheless consider it
to be a game changer for the Chinese indus-
try’s debate. The damage to Huayou Cobalt’s
reputation was enormous, which also made
other companies in the industry aware of the
issue. Following the publication of the report,
CCCMC mediated between Amnesty Interna-
tional and Huayou Cobalt. Shortly afterwards,
CCCMC launched the Responsible Cobalt Ini-
tiative (RCI), the world'’s first industrial initiative
to address responsible cobalt sourcing. One of
the aims of the RCl is for member companies
to endorse the CCCMC guidelines as well as
the OECD Guidelines for Responsible Supply
Chains from Conflict and High Risk Areas.?* It
remains to be seen whether the RCI will have
a meaningful positive impact.

The example of the RCI| shows that the work
of NGOs - for example through “naming and
shaming” - can also be influential in China.
However, the companies that suffer most from
reputational damage are those that form part
of the supply chains of Western companies.
In the summer of 2019, a CCCMC representa-
tive admitted that more pressure was needed
to get things moving. This pressure, he said,
should come not only frorm NGOs but also
from transnational companies, which should
demand high standards from their Chinese
suppliers. In the mining sector, downstream
companies — such as those in the electronics
and automotive industries that purchase the
processed metals — are the most influential
players. For example, due to the expecations
by international buyers, more and more Chi-
nese refineries and smelters have joined the
Responsible Mineral Initiative (RMI) industrial
certificate. If an ambitious supply chain law in
Germany obliges companies to fulfill human
rights and environmental standards, corres-
ponding requirements could be passed on to
suppliers. If the law were to apply to business
activities in Germany, Chinese companies do-
ing business there would also be bound by it.

China already is of large importance for global
supply chains, and this importance will only
continue to grow. The electronics and auto-
motive industries, as well as the construction
and infrastructure sectors, require huge quan-
tities of raw materials every year. A large pro-
portion of the globally mined raw materials, at
one point or another of their processing chain,
ends up in China. The People’s Republic of
China should therefore be proactively involved
in the development of international frame-
works for human rights due diligence - other-
wise there will be no effective regulation. The
OECD and the United Nations Development
Programme are already actively engaged with
the Chinese government on this issue and are
doing important work in capacity building. In
addition to the adoption of a binding supply
chain law in Germany, the German govern-
ment must also seek and strengthen dialogue
on this issue.

Seeking dialogue

In 2017, the Federal Ministry for Economic Co-
operation and Development (BMZ) opened
the Centre for Sustainable Development in
Beijing. The Centre focuses on trilateral pro-
jects involving Germany, China and African
states, for example on sustainability in the
textile sector and in infrastructure. In this con-
text, the cooperation with relevant actors in
Chinese mining should be intensified again.
In 2017, the German Federal Ministry for Eco-
nomic Cooperation and Development (BMZ)



opened the Centre for Sustainable Develop-
ment in Beijing. The Centre focuses on trila-
teral projects involving Germany, China and
African states, for example sustainability in
the textile sector and infrastructure. It would
be welcome if the project activities of German
development cooperation in cooperation with
actors in the Chinese mining sector were to
be intensified again. In recent years, the Fed-
eral Institute for Geosciences and Natural Re-
sources (BGR) has also gained expertise in the
field of human rights due diligence and the
implementation of standards along the supply
chain. Here too, cooperation projects with the
Chinese Ministry of Raw Materials could be
examined. These could potentially build upon
a joint project for the development and im-
plementation of human rights due diligence
obligations, as GIZ has undertaken with the
CCCMC.

In addition, the German Presidency of the EU
in the second half of the year 2020 should be
used to kick off the development of an EU hu-
man rights due diligence system. Moreover,
the option to establish an EU-China dialogue
on human rights supply chain due diligence
can be considered. In all of these processes,
the role of non-governmental organisations
must be strengthened and given weight. Dia-
logue, joint research and cooperation pro-
jects, however, will only be successful when
all partners are fully engaged. Thus, one can-
not wait for others before implementing the
highest possible standards for the protection
of human rights and the environment. Their
protection must not be economically quanti-
fied and viewed through the lens of “compe-
tition”. “China” can no longer be used as an
excuse. The German government must act in-
dependently of the Chinese government and
pass a mandatory law on human rights sup-
ply chain due diligence as well as finally take
an active, positive role in the process for a UN
binding treaty. At the international level, Ger-
many must seek alliances with other states
in order to address and sanction any human
rights violations.

Part of the research for this fact sheet was
carried out in summer 2019, when Merle
Groneweg participated in the EU-China NGO
Twinning Programme of Stiftung Asienhaus.
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